STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
BREVARD COUNTY SCHOOL BOARD
Peti ti oner,
VS. Case No. 03-1635
ROBERT DALE TAYLOR,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, the Division of Admnistrative
Hearings, by its duly-designated Adm nistrative Law Judge,
Jeff B. Cark, held a final admi nistrative hearing in this case
on July 29 and 30, 2003, in Viera, Florida.

APPEARANCES

For Petitioner: Alan S. D anond, Esquire
Amari & Theriac, P.A
96 Wllard Street, Suite 302
Cocoa, Florida 32922

For Respondent: Mark Herdman, Esquire
Her dman & Sakel | ari des, P. A
2595 Tanpa Road, Suite J
Pal m Harbor, Florida 34684

STATEMENT OF THE | SSUES

Whet her or not Respondent is inconpetent to teach as
defined in Rule 6B-4.009(1)(a), Florida Adm nistrative Code; and
whet her or not Respondent's all eged i nconpetency to teach and

performhis duties constitutes just cause to termnate his



enpl oyment and to terminate his continuing contract pursuant to

Subsection 1012.33(4)(c), Florida Statutes.

PRELI M NARY STATEMENT

On or about April 22, 2003, a Petition for D smssal urging

the term nation of the enploynent and continui ng enpl oynent

contract

of Robert Dal e Tayl or, Respondent herein, was

before the Brevard County School Board by the Superint

the Brevard County School District. The Petition for

in part,

al | eged:

3. Respondent has received tw (2)
consecutive unsatisfactory annual
eval uations for the 2001- 2002 and 2002-2003
school years due to his inability to
di scharge his duties as a teacher

4. Respondent is inconpetent to teach and
performhis duties as an instructiona
enpl oyee of the Brevard County School
District as the term"inconpetency" is
defined by State Board of Education Rul e 6B-
4.009(1)(a).

5. Respondent's inconpetency to teach and
performhis duties constitutes just cause to
term nate Respondent's enpl oynent and to
term nate his continuing contract pursuant
to Section 1012.33(4)(c), Fla. Stat.

On April 21, 2003, Respondent requested "a hearin

fil ed
endent of

Di sm ssal

g on the

charges against ne in accordance with Section 231.36(6)(a),

Florida Statutes.” On April 30, 2003, an Order was entered by

the Brevard County School

Board confirm ng the Board's action

accepting the Superintendent's recommendati on and referring



“"this matter for a formal Adm nistrative Hearing by an

Adm ni strative Law Judge fromthe Division of Adm nistrative
Hearings.” On that sanme day, the case was forwarded to the
D vision of Adm nistrative Hearings.

On May 6, 2003, an Initial Order was sent to both parties.
On May 30, 2003, the case was schedul ed for final hearing on
July 29 and 30, 2003, in Viera, Brevard County, Florida.

The case was presented as schedul ed on July 29 and 30,
2003. Petitioner presented the testinony of five wtnesses and
of fered six exhibits which were received into evidence and
mar ked Petitioner's Exhibits 1 through 6. Respondent presented
ei ght witnesses, including Respondent hinself, and offered two
exhi bits which were received into evidence and narked
Respondent's Exhibits 1 and 2.

The Transcript of Proceedings was filed with the Cerk of
the Division of Administrative Hearings, on Septenber 12, 2003.
On Septenber 18, 2003, an O der was entered confirmng the Joint
Stipulation as to Filing Deadlines, extending the tinme to file
proposed recomrended orders to Septenber 26, 2003. Both parties
filed Proposed Recomended Orders. All statutory citations are
to Florida Statutes (2003), unless otherw se indicated.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the

final hearing, the follow ng findings of fact are made:



1. Petitioner operates, controls, and supervises the free
public schools of Brevard County, Florida. 1[It has entered into
i ndi vidual and collective agreenents with the teachers it
enpl oys and has published byl aws and policies that control the
activities of its teaching professionals.

2. Respondent is a teacher who was enpl oyed by Petitioner
from 1976 until his termnation in April 2003. He had taught at
Pal m Bay El ementary from 1984 until 2003. Respondent has a
degree in health and physical education. Early in his teaching
career he was a classroomteacher; he has taught physica
education since 1984.

3. Petitioner conducts annual and interimeval uations of
its instructional personnel using a formal |nstructional
Personnel Performance Appraisal System The system delineates
specific areas of evaluation, the basis for evaluation, and
overal | performance scores. The system eval uates ni ne
"performance areas": planning, instructional organization and
devel opnment, presentation of subject matter, instructional
comuni cati on, know edge of subject matter, responsibilities,
rel ati onshi ps, managenent of student conduct, and student
evaluation. 1In addition, there is an overall evaluation.

4. Admnistrative personnel, in the instant case, the
principal and assistant principal, are trained to performthe

i nstructional personnel evaluations. Teachers receive one of



three ratings in each perfornmance area: unsatisfactory, needs
i nprovenent, or effective. Typically, evaluations are done
annual | y.

5. During his teaching career, Respondent served under
five principals. In 1998, Joan Hol |liday becane principal of
Pal m Bay El enentary.

6. An analysis of the performance eval uations of
Respondent's first 22 years of teaching reflects that he was an
"effective" and "exenplary" teacher (high ratings during the
particular rating periods). The same eval uations refl ect
recurring, but not consistent, shortcomngs in the areas of
pl anni ng and rel ated responsibilities.

7. In Respondent's 1997-1998 annual eval uation, Principa
Joseph F. Padula, Jr., who had eval uated Respondent from 1984 to
1998, rated himas unsatisfactory in "planning.” Coments by
Princi pal Padul a descri be Respondent's failure to neet the
requi rements of the Sunshine State Standards and show evi dence
of "mai ntai ning pace with new curriculumrequirenents.”

8. Principal Joan Holliday's first opportunity to provide
an annual eval uation of Respondent was in the 1998-1999 schoo
year. Her assessnent reflects Respondent as a teacher who
ef fectively teaches physical education, but could inprove in
pl anni ng, organi zation, and "coul d benefit from newer

phi | osophi es in physical education.”



9. Respondent responded to his 1998- 1999 eval uati on by
| etter dated February 25, 1999. The letter is defensive and
reflects his opinion that he is making attenpts to i nprove but
that he believes that he is an effective physical education
t eacher.

10. Respondent's 1999- 2000 evaluations (there were two
interimeval uations during the 1999-2000 school year) reflect
that he was respondi ng positively to the previous critical
assessnents al though he continued to struggle with his | esson
pl ans. The eval uations indicate that he was continuing to
effectively teach and interact with students.

11. A 2000- 2001 interimevaluation, dated Decenber 11,
2000, contains an unsatisfactory rating. This occurs in the
"rel ati onshi ps" assessnment area and reflects an apparent probl em
Respondent has related to "kiddi ng" students which was soneti nes
not well-received and resulted in sporadic conplaints from
parents. This rating appears to be incongruous with the
effective rating he received in "managenent of student conduct”
in the sane evaluation. He continued to receive effective
ratings in "presentation of subject matter"” and "instructional
comruni cation.” According to Petitioner's Instructional
Per sonnel Performance Appraisal System an effective rating
descri bes performance of "high quality” and is the highest

rating achievabl e.



12. The annual eval uation for the 2000- 2001 school year
rates Respondent unsatisfactory in the "rel ationships” category.
Respondent's "ki ddi ng" of students, which caused parental
conpl aints that evoked evaluator's concern and was the apparent
basis for the unsatisfactory rating in "relationships" in the
2000- 2001 interim and annual eval uations, was clearly subject to
interpretation. Testinony did not reveal any "kidding" which
woul d have caused the undersigned to believe Respondent
warranted an unsatisfactory rating as defined in the Perfornmance
Apprai sal System's rating scale definitions. In addition,
negative references to Respondent's interaction wth "classroom
teachers” is not borne out by the testinony.

13. Respondent received five unsatisfactory ratings in his
2001- 2002 school year evaluation. He is rated unsatisfactory in
"planning,"” even though it is indicated that Respondent "does

turn in his weekly I esson plans,” and there is criticismof his
failure "to integrate reading, mathematics and witing into

[ physi cal education] curricula.” At the final hearing,
Principal Holliday testified that Respondent's |esson plans for
2001- 2002 and 2002-2003 were "adequate." He also is rated
unsati sfactory in "responsibilities" and "rel ati onshi ps"; these

ratings are supported by comments indicating perceived

comuni cati ons and cooperation problens with other faculty.



These perceived comuni cati ons and cooperati on probl enms were not
borne out by the testinony of faculty nenbers.

14. On March 11, 2003, immediately prior to his
term nati on, Respondent received six unsatisfactory ratings on
an interimappraisal. This interimappraisal is the only
eval uati on Respondent received during the 2002- 2003 school year.
The eval uat or observes that Respondent continued to fail to
indicate in | esson plans how he was integrating witing,
readi ng, and mathematics into his physical education curricul um
and that "devel opnentally appropriate activities should be
pl anned and taught at each class.” Respondent was rated
unsati sfactory in "instructional comrunication”; during
Principal Holliday's tenure, Respondent had been rated effective
(the highest rating) in this area on five occasions. Conments
in this category indicate that Respondent "addresses students in
a loud, threatening voice." He was rated unsatisfactory in the
"responsibilities" category. "Conmunication with classroom
teachers" is referenced in the coments to this category. The
unsati sfactory in "relationships" is referenced by a need to
continue to "work on his witten and oral comrunication skills
Wi th students, parents, and peers.”

15. Principal Holliday had determned |late in the 2001-

2002 school year that she was going to recommend Respondent for



term nati on by reason of inconpetency. As a result, the
evidentiary value of this |ast assessnment is questionable.

16. Principal Holliday acknow edges that nost of her
concerns with Respondent relate to "l esson planning and
communi cation.” |If Respondent, in fact, had inappropriate
communi cation with students, such communication reflects teacher
m sconduct, not inconpetence. Her testinony reflects that she
formal |y observed Respondent teaching his class infrequently and
t hat when she formally observed, "he did everything he was
supposed to do in a correct manner." Principal Holliday's
opi nions of Respondent's teaching abilities and utilization of
new met hodol ogy are largely drawn from her review of his | esson
pl ans, not observi ng Respondent teachi ng physical education to
students. She is critical of Respondent's failure to inplenent
new (sonetimes controversial) physical education nmethodol ogy;
however, she acknow edges that none of these new educati onal
t heories are mandated. Respondent's |esson plans for his final
teaching years were "adequate." As far as Principal Holliday
knows all of Respondent's students net the Sunshine State
St andards for physical education; the Sunshine State Standards
were all noted in his plan book during the final years she
eval uated Respondent. The ultimate goal of a teacher is to

teach children, not to wite | esson plans.



17. During the period of their relationship as principal-
teacher, Principal Holliday wote 29 letters of reprimand to
Respondent. There are 58 faculty nenbers at Pal m Bay
El ementary; during the five years she was principal, Principa
Hol | i day issued four letters of reprimand to other faculty
menbers. Most of the letters of reprimand concern subjects that
appear in Respondent's interim and annual eval uati ons.

18. Six PalmBay faculty nenbers testified as w tnesses
for Respondent. They represent 115 cunul ative years of teaching
experience; each of their teaching careers at Pal m Bay
El ementary overl ap Respondent's, giving each a famliarity with
Respondent. Wiile they did not assess Respondent's | esson
pl ans, record and docunent production, and other adm nistrative
details solely in the cogni zance of adm nistration, they had
anpl e opportunity to observe Respondent teaching his physical
education classes, his interaction with students, his
interaction with faculty, his attention to his faculty
responsibilities, and other areas formally assessed by the
I nstructi onal Personnel Performance Apprai sal System

19. These informal evaluators collectively report
Respondent as "very dependabl e,” having "good rapport with the
faculty," appearing to have "well -planned cl asses,"” and
responsi ve to suggestions [made by other faculty nenbers] for

physi cal education for younger children, "very hel pful.” One

10



wi t ness advised, "he jokes with the kids; talks with themin a
way they understand.” One witness offered the unsolicited
coment, "we really consider himto be an asset to the school
because of his rapport with sone of the older children. It's
really nice to have himthere." A witness who had early norning
bus duty with Respondent reported that he was punctual and
dependabl e. Nothing reported by any of these teacher/w tnesses
suggests a |l ack of teaching conpetency; in fact, their testinony
suggests that Respondent was a good teacher.

20. The evidence presented by Respondent's teaching
contenporaries, admttedly not trained evaluators, presents a
dramatically different assessnment of Respondent's teaching
performance than does that offered by Petitioner. The testinony
of Respondent's teaching peers is credible.

21. The assistant principal, who authored critical interim
eval uations, testified that she did not w tness Respondent
interact with any student in an inappropriate way, except that
he spoke | oudly on occasion; that when she observed him
teaching, the children appeared to be |earning; that he
conducted class in an appropriate and effective way; and that,
recently, he appeared to be conplying with Sunshine State

Standards in terns of devel opi ng students' physical skills.
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CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction of the parties and the subject matter. Section
120. 57.

23. Subsections 1001.32(2) and (3) read as foll ows:

(2) SCHOOL BQOARD. —I n accordance with the
provi sions of s. 4(b) of Art. I X of the
State Constitution, district school boards
shal | operate, control, and supervise al
free public schools in their respective
districts and nay exercise any power except
as expressly prohibited by the State
Constitution or general |aw.

(3) SUPERI NTENDENT. —Responsibility for
the adm ni stration and managenent of the
school s and for the supervision of
instruction in the district shall be vested
in the superintendent as the secretary and
executive officer of the school board, as
provi ded by | aw.

24. A district school board is considered the "public

enpl oyer,"” as that termis used in Chapter 447, Part 1l, "wth
respect to all enpl oyees of the school district."” Subsection
447.203(2). As such, it has the right "to direct its enpl oyees,
take disciplinary action for proper cause, and relieve its
enpl oyees from duty because of |ack of work or other legitimte
reasons." Section 447.209.

25. "Under Florida |law, a school board's decision to

term nate an enployee is one affecting the enployee's

substantial interests; therefore, the enployee is entitled to a

12



formal hearing under section 120.57(1) if material issues of
fact are in dispute,” for "a school board is a state agency
falling within Chapter 120 for purposes of quasi-judicial

adm ni strative orders."” Sublett v. District School Board of

Sunter County, 617 So. 2d 374, 377 (Fla. 5th DCA 1993).

26. The appropri ate standard of proof in a school board
di sm ssal proceeding is preponderance of evidence, unless the
col | ective bargai ni ng agreenent covering the bargai ning unit of
whi ch the enpl oyee is a nenber prescribes a nore demandi ng

standard of proof. MNeill v. Pinellas County School Board, 678

So. 2d 476 (Fla. 2d DCA 1996); Sublett v. Sunter County School

Board, 664 So. 2d 1178 (Fla. 5th DCA 1995). The parties agree
t hat preponderance of evidence is the appropriate burden of
proof in this case.

27. Because the statute and rules providing grounds for
termnating Petitioner's contract are penal in nature, they nust

be construed in favor of the enployee. Rosario v. Burke, 605

So. 2d 523 (Fla. 2d DCA 1992); Lester v. Departnent of

Prof essi onal Regul ations, 348 So. 2d 923 (Fla. 1st DCA 1977).

28. When a school board seeks to term nate an enpl oyee's
contract for cause, it nust establish each and every el enent of

the charge. MacMIlan v. Nassua County School Board, 629 So. 2d

226 (Fla. 1st DCA 1993).

13



29. Any disciplinary action taken agai nst the enpl oyee nay
be based only upon the conduct specifically alleged in the

written notice of specific charges. Lusskin v. Agency for

Health Care Administration, 731 So. 2d 67, 69 (Fla. 4th DCA

1999); Cottrill v. Departnent of Insurance, 685 So. 2d 1371,

1372 (Fla. 1st DCA 1996); Klein v. Departnent of Business and

Pr of essi onal Regul ation, 625 So. 2d 1237, 1238 (Fla. 2d DCA

1993); and Del k v. Departnent of Professional Regul ation, 595

So. 2d 966, 967 (Fla. 5th DCA 1992).
30. Petitioner's Petition for Dismssal, the charging

docunment, states, in pertinent part:

* * *

3. Respondent has received as two (2)
consecutive unsatisfactory annual
eval uations for the 2001- 2002 and 2002-2003
school years due to his inability to
di scharge his duties as a teacher

4. Respondent is inconpetent to teach and
performhis duties as an instructiona
enpl oyee of the Brevard County School
District as the term"inconpetency” is
defined by State Board of Education Rul e 6B-
4.009(1)(a).

5. Respondent's inconpetency to teach and
performhis duties constitutes just cause to
term nate Respondent's enploynent and to
term nate his continuing contractor to a
pursuant to Section 1012.33(4)(c), Fla.

Stat .

14



31. Respondent has a continuing enploynent contract with
Petitioner. Section 1012.33 reads, in pertinent part, as
fol | ows:

(4)(a) An enployee who had conti nui ng
contract status prior to July 1, 1984, shal
be entitled to retain such contract and al
rights arising therefromas prescri bed by
rules of the State Board of Education
adopted pursuant to s. 231.36, Florida
Statutes (1981), unless the enpl oyee
voluntarily relinquishes his or her
continui ng contract.

* * *

(c) Any nmenber of the district
adm ni strative or supervisory staff and any
menber of the instructional staff, including
any school principal, who is under
continuing contract may be suspended or
di sm ssed at any tine during the school
year; however, the charges against himor
her nust be based on inmmorality, m sconduct
in office, inconpetency, gross
i nsubordi nation, willful neglect of duty,
drunkenness, or conviction of a crine
i nvol ving noral turpitude, as these terns
are defined by rule of the State Board of
Educati on. \Wenever such charges are nade
agai nst any such enpl oyee of the district
school board, the district school board may
suspend such person w thout pay; but, if the
charges are not sustained, he or she shal
be imedi ately reinstated, and his or her
back sal ary shall be paid. |In cases of
suspension by the district school board or
by the district school superintendent, the
di strict school board shall determ ne upon
t he evidence submitted whet her the charges
have been sustained and, if the charges are
sustai ned, shall determne either to dismss
t he enpl oyee or fix the terns under which he
or she may be reinstated. |If such charges
are sustained by a mgjority vote of the ful

15



nmenbership of the district school board and
such enpl oyee is discharged, his or her
contract of enploynent shall be thereby
cancel ed. Any such decision adverse to the
enpl oyee may be appeal ed by the enpl oyee
pursuant to s. 120.68, provided such appeal
is filed within 30 days after the decision
of the district school board.

32. The State Board of Education's definition of
"inconpetency"” referenced in Section 1012.33 is found in Rule
6B-4.009(1)(a), Florida Adm nistrative Code, and reads as
foll ows:

The basis for charges upon whi ch di sm ssa
action agai nst instructional personnel may
be pursued are set forth in Section 231. 36,
Florida Statutes. The basis for each of
such charges is hereby defined:

(1) Inconpetency is defined as inability
or lack of fitness to discharge the required
duty as a result of inefficiency or
i ncapacity. Since inconpetency is a
relative term an authoritative decision in
an individual case may be made on the basis
of testinony by nenbers of a panel of expert
Wi t nesses appropriately appointed fromthe
t eachi ng profession by the Conm ssioner of
Education. Such judgnent shall be based on
a preponderance of evidence show ng the
exi stence of one (1) or nore of the
fol |l ow ng:

(a) Inefficiency: (1) repeated failure to
performduties prescribed by | aw (Section
231.09, Florida Statutes); (2) repeated
failure on the part of a teacher to
communi cate with and relate to children in
the classroom to such an extent that pupils
are deprived of m ni mum educati onal
experience; or (3) repeated failure on the
part of an adm nistrator or supervisor to
communi cate with and relate to teachers

16



33.

under his or her supervision to such an
extent that the educational programfor

whi ch he or she is responsible is seriously
i npai r ed.

(b) Incapacity: (1) lack of enotional
stability; (2) lack of adequate physical
ability; (3) lack of general educational
background; or (4) |lack of adequate comrand
of his or her area of specialization.

Rul e 6B-4.009(1)(a), Florida Adm nistrative Code,

makes reference to Section 231.09, Florida Statutes (2001),

renunbered to Section 1012.53, which reads as foll ows:

34.

(1) The primary duty of instructional
personnel is to work diligently and
faithfully to help students neet or exceed
annual |earning goals, to neet state and
| ocal achi evenent requirenents, and to
master the skills required to graduate from
hi gh school prepared for postsecondary
education and work. This duty applies to
instructional personnel whether they teach
or function in a support role.

(2) Menbers of the instructional staff of
t he public schools shall performduties
prescribed by rules of the district school
board. The rules shall include, but are not
limted to, rules relating to a teacher's
duty to hel p students master chall engi ng
standards and neet all state and | ocal
requi rements for achi evenent; teaching
efficiently and faithfully, using prescribed
mat eri al s and net hods, i ncluding technol ogy-
based instruction; recordkeeping; and
fulfilling the terms of any contract, unless
rel eased fromthe contract by the district
school board.

Respondent urges that Rule 6B 4.009(1)(a), Florida

Admi ni strative Code, and Clark v. School Board of Lake County,

17



595 So. 2d 735 (Fla. 5th DCA 1992), require the "testinony by
menbers of a panel of expert w tnesses appropriately appointed
fromthe teaching profession” to prove "inconpetency." Further
consi deration based on the argunments presented in the Proposed
Recomended Orders does not persuade the undersigned to change
the ruling nade at the final hearing that expert w tness
testinony is not mandatory. The Fifth District Court's obiter
dicta, acknow edging "difficulty in reaching a decision as to
the i nconpetency of a teacher" is enbraced, however.

35. Evidence in the instant case suggests that
Respondent's | esson plan preparation was | ess than satisfactory
and required continuing supervisory attention. |In addition, his
attention to admnistrative details was |acking, at tines.

36. The unsatisfactory ratings in the interimand annua
performance appraisals, which began in the 2000- 2001 schoo
year, are eroded by the testinony of the evaluators thensel ves
and, nore significantly, as related to teaching ability,
interaction with students and fell ow teachers, and general val ue
to the school, are contradicted by credi bl e evidence presented
by Respondent's teaching peers. The evidence reflects the
eval uators' frustration with Respondent's continuing margi nal
| esson plans and adm ni strative weakness which tainted their

ability to objectively consider other perfornance areas.
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37. Petitioner has failed to denonstrate, by a
preponder ance of evidence, that Respondent is inconpetent to
teach and performhis duties as an instructional enployee of the
Brevard County School District as the term"inconpetency” is
defined by the State Board of Education, Rule 6B-4.009(1)(a),
Fl ori da Adm nistrative Code.

RECOMIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Petitioner, Brevard County School Board,
enter a final order finding that Respondent shoul d not have been
term nated and reinstating his continuing enploynment contract
effective the date of his term nation

DONE AND ENTERED this 13th day of October, 2003, in

Tal | ahassee, Leon County, Flori da.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the

Division of Administrative Hearings
this 13th day of Cctober, 2003.
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COPI ES FURNI SHED

Harold T. Bistline, Esquire

Stromre, Bistline, Mniclier & Giffith
1970 M chi gan Avenue, Building E

Post Ofice Box 8248

Cocoa, Florida 32924-8248

Alan S. Di anond, Esquire
Amari & Theriac, P.A

96 Wllard Street, Suite 302
Cocoa, Florida 32922

Mark Herdman, Esquire
Herdman & Sakel | ari des, P. A
2595 Tanpa Road, Suite J

Pal m Harbor, Florida 34684

Dani el J. Wodring, General Counsel
Depart ment of Education

325 West Gaines Street, Room 1244
Tal | ahassee, Florida 32399-0400

Dr. Richard A. DiPatri, Superintendent
Brevard County School Board

2700 Judge Fran Jam eson Way

Viera, Florida 32940-6699

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.

20



